
A recent Court decision awarded $6 
million to a man who claimed he 

was the victim of reverse discrimina-
tion.  His supervisor had made dispar-
aging comments about “Americans” 
and the employee demonstrated that 
his employment was terminated with-
out objective evidence of poor perfor-
mance.
 An increasing number of lawsuits 
are claiming “reverse discrimination,” 
Kenneth Willner, an attorney with Paul 
Hastings LLP, at a recent National Em-
ployment Law Institute conference. 
Employers can prevent discrimination 
claims by giving accurate and objective 
reasons for decisions from the begin-
ning and documenting decision-mak-
ing processes.
 Employers should take note of em-

ployees who receive great evaluations 
but whose ratings suddenly fall off a 
cliff, especially if a new supervisor is in-
volved. Manager training can help, as 
well as standardized performance re-
view processes.
 Finally, national origin discrimina-
tion claims are on the rise, according 
to Willner, but, unlike the recent case 
mentioned, have largely been focused 
on English-only policies. Such policies, 
even in customer contact positions, 
have been successfully challenged. To 
avoid litigation, English-only policies 
should be narrowly tailored, not overly 
broad and not applied to jobs where 
they are not necessary.  
 Please work with your HR Consultant 
when dealing with these issues to avoid 
potential problems.

In February, a California Court of 
Appeal held that a non-exempt 

employee is entitled to “reporting 
time pay” if the employer requires 
the employee to call in to the em-
ployer on a scheduled work day 
to find out whether the employee 
should report to work that work-
day but is not put to work.
 Reporting time pay applies 
each workday an employee is re-

quired to report to work and does 
(or in this case calls in), but is not 
put to work or is furnished less 
than half said employee’s usual 
or scheduled day’s work, the em-
ployee must be paid for half the 
usual or scheduled day’s work, 
but in no event for less than two 
(2) hours nor more than four (4) 
hours, at the employee’s regular 
rate of pay.

Is There Such a Thing as Reverse Discrimination?

California Court of Appeal Holds Reporting Time  
Pay Is Triggered When Employees Are Required  
to Call In But Are Not Put to Work
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There are few things an employ-
er pro dreads more than when 

a great employee hands in their 
notice. The challenge of having to 
replace them can be overwhelm-
ing. And in this tight labor market, 
landing new top talent is no easy 
task, making retention an impor-
tant priority.
 Luckily, there are usually signs a 
valued employee might be think-
ing about jumping ship, and some 
proactive steps you can take to try 
and keep them.

SUBTLE SIGNS
 Experts agree there are a lot of 
reasons great employees decide 
they need to move on. Apart from 
salary, boredom and a lack of rec-
ognition and engagement are 
the biggest issues causing work-
ers to seek employment else-
where.
 While it might seem sudden 
and jarring when an employee 
announces their resignation, 
there were most likely subtle 
signs it was coming.

 Here are the main ones to 
watch out for:
1. Private calls during work. Ev-
eryone needs to take private calls 
in the office from time to time, but 
if someone seems to be answering 
the phone in hushed tones and 
dashing to the nearest empty of-

fice frequently, that’s probably a 
sign your employee is interviewing 
somewhere else.

2. Declining work ethic. Many 
employees mentally check out be-
fore they leave a job. While there 
could be personal issues causing 

a change in attitude, if an em-
ployee seems less enthusiastic and 
is consistently only doing the bare 

minimum, they’re most likely 
ready to move on.

3. Lack of socialization. 
Someone actively wanting to 
leave probably won’t go out 
of their way to make chit chat 
with co-workers or be overly 
friendly anymore. Pay atten-
tion to any employee who is 
suddenly keeping to them-
selves more than usual.

4. More activity on social net-
works. If you’re worried an em-
ployee may be getting ready to 
leave, take a peek at their online 
presence. Is their LinkedIn page 

How to Keep Top Performers in a Tight Labor Market

While it may be too late 
to convince some people 

to stay, there are 
still steps you can take 
to prevent talent from 
leaving in the future.



Concerns about retaining top talent and the moti-
vating and guiding of performance are on most 

employers minds.  We have had a number of discus-
sions with clients lately regarding performance ap-
praisal and feedback.  There are some new ideas out 
there that merit some consideration.

• Performance reviews are getting shorter and more 
frequent.  More than half of 300 HR profession-
als surveyed changed their appraisal process in 
the past two years, with 39% making the process 
shorter and 36% upping their frequency.

• Most respondents (86%) believe their review pro-
cess is effectively improving performance. The 
upped frequency allows the reviews to be more for-
ward-looking; 36% said the greatest advantage of 

conducting reviews is motivating staff by focusing 
on goals and achievements. And some respondents 
said that reviews help determine what changes and 
resources are required and enable them to make 
decisions about bonuses and merit (19% each). 

 Not everyone revels in performance reviews, but fine-
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Performance Appraisals 
Are Getting Shorter and More Frequent

completely updated and polished? 
Are their tweets looking more pro-
fessional than personal? This kind 
of online activity could be an in-
dicator an employee is trying to 
make a good impression on a new 
employer.
 While it may be too late to con-
vince some people to stay, there 
are still steps you can take to pre-
vent talent from leaving in the fu-
ture.

PRESENT NEW CHALLENGES
 Boredom is what can disengage 
your workers the fastest and cause 
them to seek a new project else-
where. To get a basic idea of where 

your employees stand, an engage-
ment survey is a great tool to see 
who needs a change.
 An easy fix is to ask your people 
if they’d like to tackle different 
types of assignments. The more 
you keep things fresh for them, the 
more likely they are to remain en-
gaged.
 Another way to avoid boredom: 
See who is due for a promotion. 
If someone has been stuck in the 
same position for so long they’ve 
grown tired of it, see if there’s a 
new opportunity for them. The 
new responsibility could be just 
what they needed to spark their 
enthusiasm.

RECOGNITION, FEEDBACK
 When your people don’t feel ap-
preciated, they’ll have no qualms 
about leaving the company. To 
correct this, it’s important to give 
frequent feedback and let people 
know when they’ve done a good 
job.
 Gallup research shows employ-
ees who are praised are more com-
mitted to their work and organi-
zations. Even just quick feedback, 
positive or negative, can motivate 
employees and boost their engage-
ment.
 Extra communication can only 
make employees feel more con-
nected to the company.
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tuning the process and frequency 
of these discussions can help man-
agers and employees get the most 
out of them. Many companies 
have streamlined how feedback is 
given and encourage supervisors 
to check in with staff more often. 
This allows organizations to be 
nimble in addressing issues, eval-
uating progress and recognizing 
good work
 Surveys and polls show: the 
performance appraisal process 
is transitioning from the formal 
once-a-year evaluation to shorter, 
less structured and more frequent 
meetings between managers and 
employees. Employees are driving 

some of change; more say they 
want continuous feedback, and 
managers increasingly are willing 
to provide it. In fact, a recent re-
port found that younger workers 
think that the often anxiety-pro-
ducing, yearly review is a thing of 
the past. Millennials favor more 
frequent reviews. And many 
workers just don’t want to wait a 
whole year to find out how well 
they’re doing. 
 Many companies will still do an 
annual review, but what they’re 
understanding now is that it’s 
not good enough. It needs to 
be more frequent. One time per 
year is not meeting their needs.  

Critics of the annual appraisal say 
that it focuses too much on past 
behavior, instead of on improv-
ing future performance. More 
companies are adopting a per-
formance management system 
whereby managers and employ-
ees meet weekly or monthly to 
discuss progress and goals. Em-
ployers should consider whether 
the annual review or more fre-
quent meetings is best for their 
organization’s culture.
 If you are thinking of doing 
something different, please con-
tact your HR Consultant and we 
can help you through the thought 
process.




