T

he holidays are upon us and a
new year is rapidly approaching. We’ve seen some changes
mid-year this year and will likely
see some next year as well. We’ll
also be starting 2016 with a new
state-wide minimum wage. Our
legislators have been busy and
we’ll have to wait and see what
will actually be approved and implemented. As usual, challenges
continue in Washington, DC, but
we will keep you posted when
the proposals become “real”.

New Minimum Wage Requirements
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016 is rapidly approaching and
with it new minimum wage requirements. We are seeing some
inconsistencies across the State,
across the nation, and there are
proposals to increase the minimum
wage for government contractors.
The point is you may need to check
your local municipality to determine if you are subject to a mini-

mum wage different than the State.
Here is some information:
California Minimum Wage
Changes to $10 per hour
effective January 2016.
Los Angeles County (88 cities) $10.50 (7/1/16), $12.00 (1/1/17),
and $15.00 by 2020.

Some of those cities that have
differing minimum wages include
San Francisco, Oakland, San Jose,
Berkeley, Mountain View, Sunnyvale, San Diego, and Emeryville.
There is little doubt that we’ll be
seeing more minimum wage ordinances being enacted by individual
cities. If you have any questions,
please contact us.

New Executive Order

T

he latest in a string of presidential
actions targeting employers that
do business with the federal government is a new Executive Order (EO)
that will require federal contractors
to provide their employees with paid
sick leave. Signed on Labor Day 2015
and effective in 2017, the EO will permit employees working on federal
contracts to earn at least one hour

of paid sick leave for every 30 hours
worked, up to 56 hours per year.
The Office of Federal Contract
Compliance Programs under 29 CFR
60 defines federal contractor as a
prime or subcontractor. That would
mean you would be subject to any
regulations directed towards federal
government contractors. The EO is
similar to California’s new Paid Sick

Leave Program, but the accrual limit
will be higher and the ability to take
leave higher.
Interestingly enough, only Congress has the right to pass these types
of laws and again there are accusations of the President overstepping
his authority. We can expect litigation before this EO-issue is resolved.

Harassment and Abusive Conduct
T

here is a new area under harassment law that is emerging. In 2015, a new requirement was added to the
mandatory harassment training requirements. That requirement was to include a segment on abusive conduct or “bullying”.
Abusive conduct is defined as follows:
Conduct of an employer or employee in the workplace,
with malice, that a reasonable person would find hostile, offensive, and unrelated to an employer’s legitimate business.
Abusive conduct may include repeated infliction of verbal abuse, such as the use of derogatory remarks, insults,
and epithets, verbal or physical conduct that a reasonable person would find threatening, intimidating, or
humiliating, or the gratuitous sabotage or undermining of a person’s work performance.
A single act shall not constitute abusive conduct, unless especially severe and pervasive.
Please be aware of conduct in your workplace. If you are seeing this type of behavior,
please be advised to stop it as soon as you
are aware of it. We see this emerging area

E-Verify
O

n October 9, 2015 Governor
Jerry Brown signed Assembly
Bill 622 into law. AB 622 expands the
definition of an unlawful employment
practice to include the misuse of the
E-Verify system. The new law prohibits employers from using the E-Verify
system to inquire on the employment
authorization status of an employee
outside of the time and manner permitted under federal law. Additionally, employers that use E-Verify are
now required to give employees copies of the derogatory notices issued to
the employer from E-Verify. This new
law provides for a civil money penalty

under the law as a legitimate concern and are already getting glimpses of claims to come.
Harassment Prevention Training Requirements
California companies with 50 or more employees are required to provide two hours of sexual harassment prevention training to all supervisors every two years, and within
six months of hire or promotion to a supervisory position.
The end of the year is approaching and if you have yet to
meet this requirement, please contact us to schedule your
training.

of up to $10,000 per occurrence.
Under the Immigration and Nationality Act and the Memorandum
of Understanding employers sign to
access E-Verify, employers agree to
submit an employee’s employment
eligibility information after an offer of
employment is extended to a potential employee. Employers have up to
the employee’s third day of work to
submit the employee’s information
and documentation to E-Verify for
processing. Pre-screening of job applicants with E-Verify or submission
of existing employees data to the
E-Verify system is prohibited under
federal law.
With the enactment of AB 622,

these violations of federal law are now
actionable in state court. Instead of
relying on the federal authorities to
police employers, the California Legislature has given a private right of action to every applicant in California to
investigate and prosecute an employer’s misuse of the E-Verify system.
E-Verify employers should create
and follow procedures regarding access and use of E-Verify. Additionally
E-Verify employers should keep a log
of each use of E-Verify and transmission of derogatory E-Verify information to the employee. This Bill will go
into effect on January 1, 2016.

Background Checks
D
uring this past year we have all seen
things in the workplace we never
would have imagined. In many cases we
have discussed the value of background
checks and pre-employment physicals.
We are a big proponent of both of
these as employers need to know as much

about the people they are hiring as possible. A common question is: Can I conduct background checks and pre-employment physicals on existing employees?
The simplest answer is no. You may
never conduct a background check without a Release Authorization and physicals

for existing employees may only be conducted when there is a need to verify an
employee’s fitness for duty (e.g. change
in job requirements, change in employee’s physical condition due to a disability
or injury, return to work following a leave
of absence).

Leaves of Absence and Documentation

W

e have seen a number of cases recently
whereby an employee on a “leave of
absence” filed suit against their employer for
unlawful discharge. This type of claim can almost always be avoided by providing timely
documentation to every employee who takes
any kind of leave of absence for any reason.
We strongly remind all our clients to contact
us in the event of ANY type of leave of ab-

sence. It is important to document the terms
and conditions of a Leave in a timely manner, for many and varied reasons, specifically
though to firmly establish the employee’s
status. When we establish in writing that the
employee is on a Leave of Absence or on Inactive Status, an argument cannot be made that
they were terminated. And thus, avoid these
types of claims.

Documentation for Performance Management Purposes

B

y now, many of you have learned
the importance of thorough and
timely documentation. The best way
to protect yourselves against claims is
through documentation.
Some key points to always consider
when documenting performancerelated situations, be sure to include
these six points:
• The unmet expectations. What
goals, policies or standards has the
employee not met?
• The behavior that needs to change.
It is important managers keep their
observations of the employee’s conduct objective.
• The action plan/expectations going forward. This doesn’t have to be

as detailed as a performance improvement plan. But should be very specific
about what is expected. It may also
include what steps the worker plans to
take, as well as what the manager will
do to help the employee improve.
• How much time the employee has
to correct the problem. Managers
should set realistic, but short intervals
to follow up and gauge progress.
• Any consequences that will result if
the problem persists. Be clear, but use
punishment sparingly.
• The results of follow-up meetings
with the employee. You want to address whether or not the employee
has made any progress toward improvement.

We are always happy to work with
our clients to prepare effective documentation and communication, so
please never hesitate to contact us.
We are here as a resource to you!
Key HR is committed to supporting our clients with all their
HR, safety, and risk management
needs. We are your partner in
the strategic and tactical management of your workforce. We
are here to help you manage
your most valuable assets, your
people.
At Key HR, we are here for
you; whatever is needed,
whenever you need it.
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