The holidays have passed and we are all
looking forward to a prosperous New Year.
Our environment, specifically related to employment regulations remains challenging. In this Update, we want to remind you of the changes in 2019 and share some information about what has happened “out
there” in 2018 to remind all of us to be diligent in our HR practices.
Please know that we are always available to help you through any HRrelated planning or managing your employee issues, insuring that you
are informed and compliant with the ever- changing employment law
landscape, and implementing established HR Best Practices.

Minimum Wage Change

E

ffective January 1, 2019, employers with
26 or more employees will have a minimum wage of $12 per hour. For those with
less than 26 employees the rate will be $11
per hour. Again, these are the State minimum
wage rates. Please note that an increase in the
minimum wage also affects exempt or salaried
employees. The minimum pay for an exempt
or salaried worker must be at least twice the
State minimum wage.

Certain municipalities and
counties within
California may
have a higher
minimum wage.
Please refer to
the following link to find information for your specific county
or municipality:
https://www.epi.org/minimum-wage-tracker/#/min_wage/California

New Employment Regulations for 2019
SB 1252 (Copy of Payroll Records): There have been several
clients that experienced this issue.
Prior to 2019, attorneys requesting payroll records were often denied the information because of
the wording in the law. The law
required that employees had a
right to inspect or copy their payroll records and that they must be
allowed to do so within 21 days of
such a request. This new law clari-

fies that if an employee requests a
copy of the records, the employer
must provide the copies (as opposed to requiring employees to
copy the records themselves). Going forward if authorized by the
employee, you must provide requested payroll records to their
designated representative.
SB 1412 (Criminal History Inquiries): This bill amends Labor

Code section 432.7, which limits
employers’ ability to conduct criminal history inquiries and to use
criminal history information in employment decisions. Existing law
makes an exception for employers
who are required by federal or state
law to inquire into an applicant or
employee’s criminal history. The
amendment is intended to tighten
the exception to apply only where
continued on next page
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an employer is required by law to
inquire into a “particular conviction” or where an employer cannot

by law hire someone with a “particular conviction” to make clear
that employers may only consider
“particular convictions” when assessing criminal history. “Particular
conviction” is defined only to mean
“a conviction for specific criminal
conduct or a category of criminal
offenses prescribed by any federal
law, federal regulation or state law
that contains requirements, exclusions, or both, expressly based on
that specific criminal conduct or
category of criminal offenses.”
SB 820 (Settlement of Sexual
Harassment Claims): This new
law prohibits provisions in settlement agreements entered into after
January 1, 2019 that prevent disclosure of factual information pertaining to claims of sexual assault,
sexual harassment, gender discrimination or related retaliation that
have been filed in court or before an
administrative agency. The new law
does not prohibit a provision that

prevents the parties to the agreement from disclosing the amount of
the settlement. Additionally, at the
claimant’ request, the settlement
agreement may include a provision that limits the disclosure of the
claimant’s identity or of facts that
would lead to the discovery of the
claimant’s identity.
SB 1300 (Fair Employment and
Housing Act (FEHA) Amendments): This bill amends FEHA in a
number of respects, including (1) to
add a provision making it an unlawful practice for an employer to require an employee to release a FEHA
claim in exchange for a bonus, raise,
or continued employment; (2) to
make employers liable for any kind
of unlawful harassment by non-employees (not just for sexual harassment as under existing law) where
the employer knew or should have
known of the harassment and failed
to take appropriate remedial action;
and (3) to add certain statements of
legislative intent to make it harder
for employers to prevail on
harassment claims (e.g. a
legislative declaration that
harassment cases are rarely
appropriate for resolution on
summary judgment, and a
declaration that a single act
of harassment may suffice to
support a finding of a hostile
work environment).
SB 1343 (Sexual Harassment
Training): Existing law requires
employers with 50 or more em-

ployees to provide supervisors with
sexual harassment training. This
new law expands the training requirement to employers with 5 or
more employees and requires that
employers provide at least 2 hours
of training to supervisory employees and at least one hour of training
to non-supervisory employees by
January 1, 2020 and once every two
years thereafter. It also requires the
DFEH to develop and post training
materials for employers to use for
these purposes.
SB 826 (Gender Composition of
Boards of Directors): This new
law provides for mandatory inclusion of women on corporate boards
of directors. Specifically, by the end

of 2019, publicly held domestic or
foreign corporations with principal
executive offices in California must
have a minimum of one female dicontinued on next page
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rector on its board, and by the end
of 2021, these corporations must
comply with the following: (1)
If its number of directors is six or
more, the corporation shall have
a minimum of three female directors; (2) If its number of directors
is five, the corporation shall have a
minimum of two female directors;
(3) If its number of directors is four
or fewer, the corporation shall have
a minimum of one female director. The new law also requires the
Secretary of State to publish certain
statistical information in this regard
on its website.

SB 1976 (Lactation Accommodation): This new law makes
changes to existing lactation accommodation law. The existing law
requires employers to make reasonable efforts to provide a location
other than a toilet stall to be used for
lactation. The new law specifies that
the location should be something
other than a bathroom and further
specifies that it generally should be
a permanent location but that it can
be a temporary location if (1) the
employer is unable to provide a permanent location due to operational,
financial, or space limitations; (2) the

temporary location is private and
free from intrusion while being used
for lactation purposes; and (3) the
temporary location is not used for
other purposes while being used for
lactation. The new law also provides
that an agricultural employer may
comply by allowing an employee
to use the air-conditioned cab of a
tractor or truck. If an employer can
prove that it is an undue hardship to
comply with these requirements, the
employer may be able to provide a
location (including a bathroom) other than a toilet stall for the employee
to use for lactation purposes.

Employers paid about $505 million to resolve U.S. Equal Employment
Opportunity Commission (EEOC) charges in fiscal year 2018

E

EOC is capping off what may
be remembered as an historic
year for the commission, if not for
the issue of workplace discrimination generally — and for workplace
harassment in particular. Just over a
year has passed since the October
2017 allegations published against
filmmaker Harvey Weinstein, spurring a wave of similar accusations
against high-profile men in the
business world, along with the
near-synonymous #MeToo movement.
Sexual harassment isn’t the only
issue tracked by EEOC, but it has
become one of the commission’s
most active areas of enforcement
this year. The number of sexharassment suits filed by EEOC
jumped more than 50% year-overyear in 2018, while the number of

sex-harassment charges filed with
the commission rose 12% over that
same period.
At the American Bar Association
Section of Labor and Employment Law’s annual
conference
on Nov. 8, EEOC
acting
chair
Victoria Lipnic
and Commissioner
Chai
Feldblum
spoke to attendees about
the commission’s
thoughts on how
to prevent and handle
accusations of workplace harassment. Both cited the involvement
of leadership as an important goal,
but Feldblum in particular stressed

that employers should be more
transparent about informing potential victims about the results
of investigations into harassment
complaints.
“It would make a big
difference to the person who brought
the complaint if
you tell the person at the end,
‘here’s what we
found and here’s
what we did,’”
Feldblum said. “I
understand there’s
this default culture
of privacy that HR might
have, but think about the impact
when you tell someone, ‘yeah,
continued on next page
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we’ve looked into it, we’ve taken
care of it,’ and the person can’t
see anything about what’s happening.”
But there are myriad other employment discrimination issues for
HR to address. Increasingly, ageism has become a talking point as
new technologies enter the workforce and as an increasing number

of baby boomers enter the later
phase of their careers. Discrimination cases involving gender, sexual
orientation, race, religion, disability and other characteristics also
remain active components of employment law.
Sexual orientation and gender
identity are two particular areas
of legal interest moving forward

as federal courts remain divided
on the question of whether either
characteristic is protected under
Title VII of the Civil Rights Act of
1964. EEOC has maintained that
this is the case, but the U.S. Department of Justice has contested both
points; a similar circuit split may
require the U.S. Supreme Court’s
intervention.

Jury awards $6M to American alleging national origin discrimination

A

federal jury has awarded a $6
million award following a trial on
national origin and age discrimination claims:
• A man who alleged he was subjected to discrimination based on national origin by his Israeli supervisors can
continue with his claims after a federal district court refused to dismiss
the lawsuit against the employer.
• The employee alleged that one of
his supervisors said Americans have a
“narrow-minded perception of Israelis” and that Americans “did a poor
job of supporting Israel in its military
actions in the Middle East.” The employee claimed that Israeli supervisors
micromanaged the American team,
failed to give Americans information when requested, changed the
group’s objectives when other regions failed to meet goals and repeatedly asked for extra data on employees. The employee said that, within

two weeks of higher-ups at the Israelibased company reviewing an internal
report from American employees alleging cultural bias, he was given his
“first-ever” negative performance review and then fired for deficient performance.
An increasing number of lawsuits
are claiming “reverse discrimination”.
Employers can prevent discrimination
claims by giving accurate reasons for
decisions from the beginning and
documenting decision-making processes, he said.
Employers and HR should take note
of employees who receive great evaluKey HR is committed to supporting our clients with all their
HR, safety, and risk management
needs. We are your partner in the
strategic and tactical management
of your workforce. We are here to

ations but whose ratings suddenly fall
off a cliff, especially if a new supervisor is involved. Manager training can
help, as well as standardized performance review processes.
Finally, national origin discrimination claims are on the rise. Most
claims have largely been focused on
English-only policies. Such policies,
even in customer contact positions,
have been successfully challenged, he
said. To avoid litigation, English-only
policies should be narrowly tailored,
not overly broad and not applied to
jobs where they are not necessary, he
suggested.
help you manage your most valuable assets, your people.
At Key HR, we are here for you;
whatever is needed, whenever
you need it.
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