T

o say these have been interesting
times is an understatement. You
have been bombarded with news
and updates these past few months
and because of that, we have not
put out a newsletter. No one seems
to know when we will return to
normal (whatever that is) or if ever.
Never-the-less, we must press on.

The Covid-19 pandemic has
slowed employment regulations
very little. There is one extremely
important change coming regarding CFRA becoming effective January 1, 2021! We have seen a number of issues throughout the year
and wanted to include the updates
in those areas as well.

California Expands State Leave Law (CFRA
(CFRA))

G

overnor Newsom signed legislation that will greatly expand the
California Family Rights Act (CFRA) in
a manner that will impact both small
and large California employers. The
CFRA requires covered employers to
provide up to 12 weeks of unpaid
leave during each 12-month period for
purposes of family and medical leave.
Senate Bill 1383 expands CFRA to
apply to employers with five or more
employees and expands the scope of
“family members” for whom employees can take leave to include many additional categories. It will go into effect on January 1, 2021. The first of the
year will be here before you know it, so
the time to take action is now.
Expansion to Cover
Smaller Employers
The current CFRA (modeled largely
after the federal Family and Medical
Leave Act) applies to private employers with 50 or more employees within
75 miles of the worksite. SB 1383 expands CFRA to now apply to private
employers with five or more employees and eliminates the requirement

and children of a domestic partner.
Therefore, even larger California
employers will have to provide leave to
employees who are caring for a wider
swath of family members with a serious health condition.

that employees work within 75 miles
of the worksite.
Expanded Definition of
“Family Members”
CFRA currently allows employees to
take unpaid leave for a number of purposes, including to care for a “family
member” with a serious health condition. CFRA currently defines “family
member” to include a minor child (unless the child is an adult and a dependent child), a spouse, or a parent.
SB 1383 significantly expands the
definition of “family members.” First,
the list of family members is expanded to include siblings, grandparents,
grandchildren, and domestic partners.
Second, the definition of “child” is expanded to cover all adult children (regardless of whether they are dependent)

Other Changes To Existing Law
SB 1383 also makes two other important changes to the CFRA. First, it
deletes the provision of law that specifies that if both parents work by the
same employers, the employer is not
required to provide more than a total
of 12 weeks for leave in connection
with the birth, adoption or foster care
placement of a child. Therefore, such
an employer may now be required to
provide 12 weeks to both employees
in that situation.
In addition, SB 1383 deletes language from the CFRA that authorizes
an employer to refuse reinstatement
to salaried employees who are among
the highest 10% of the employees
and where the refusal is necessary to
prevent substantial and grievous economic injury.

FFCRA And Return To School
N
ow that school has resumed, most
are using remote learning. Under
the DOL definitions, this would qualify as a
school closure and employees could access
FFCRA benefits if they had to stay home
to take care of their children. If the school
offer an on-site option for learning they
would not qualify for FFCRA benefits.
Under the FFCRA, the employee could
get up to 12 weeks of Leave (job-protected); two weeks paid for under the Emergency Public Emergency Paid Sick Leave
and 10 weeks under the Emergency FMLA
Expansion. There are certain circumstances

where employers can be exempt
from the FMLA expansion.
To qualify for the exemption from
the 10 weeks (in addition to the two
weeks of sick leave), a small business
(under 50 employees) must be able
to show that providing leave for
school or child care closures or child care
unavailability would threaten the company’s ongoing viability in one of three ways:
The leave would result in expenses exceeding available revenues, causing the
business to cease operating.
The absence of the employees request-

ing the leave would entail a substantial
risk to the capabilities of the operations
because of the employees’ unique skills or
responsibilities.
There would not be enough other qualified workers available to perform the work
needed to keep operating.
Employers can self-certify.

HARASSMENT
PREVENTION TRAINING

A

s we enter into the last quarter
of the year, it is important to
note that the regulations for harassment training have not been
relaxed. The requirement remains
that all employers of five (5) or
more employees provide one (1)
hour of sexual harassment and
abusive conduct prevention training to non-managerial employees and two (2) hours of sexual
harassment and abusive conduct
prevention training to managerial
employees once every two years.
The training and education required must include information
and practical guidance regarding
the federal and state statutory
provisions concerning the pro-

hibition against and
the prevention and
correction of sexual
harassment and the
remedies available to
victims of sexual harassment in employment. Existing law also requires
the training to include practical
examples aimed at instructing
supervisors in the prevention of
harassment, discrimination, retaliation, and harassment based on
gender identity, gender expression, and sexual orientation and to
be provided by trainers or educators with knowledge and expertise
in those areas.
Both managerial and non-man-

agerial employees must receive
training by January 1, 2021. After
January 1, 2021, employees must
be retrained once every two years.
If you provided training to your
employees last year (2019), they
do not need training again until
the end of 2021. Given all the issues with COVID-19, we recommend online training. Training
can be obtained through ThinkHR,
CalChamber, TrainMeToday, and
many others.

Joint-Employer Status

T

he National Labor Relations Board
(NLRB) has published its final rule
governing determination of joint-employer status under the National Labor
Relations Act (NLRA), restoring the
standard that was applied for several
decades before the NLRB’s 2015 decision in Browning-Ferris. The final rule
will become effective April 27, 2020.
Under the final rule, to be found a
joint employer, a business must possess and exercise substantial direct
and immediate control over at least
one essential term and condition of
employment of another employer’s
employees. These essential terms and
conditions of employment are:
1.
Wages
2.
Benefits
3.
Hours of work
4.
Hiring
5.
Discharge

6.
Discipline
7.
Supervision
8.
Direction
The final rule defines “substantial”
direct control as actions that have “a
regular or continuous consequential
effect” on one of the eight core aspects of a worker’s job listed above.
Further, the final rule provides that
even where an employer exercises direct control over another employer’s
workers, it will not be held to be a joint
employer if such control is exercised on
a sporadic, isolated, or de minimis basis.
In addition, the Board noted that
various common elements of thirdparty contracts would not be enough
to substantiate a finding of joint-employer status. These include, for example, a business “setting minimal
standards for hiring, performance, or
conduct” for a contractor, a business

requiring that a contractor maintain
workplace safety or sexual-harassment
policies, and a franchisor taking steps
to protect its trademark.
Significantly, evidence of indirect or
contractually reserved control over
essential employment terms may
be a consideration for finding jointemployer status under the final rule.
However, it cannot give rise to jointemployer status without substantial direct and immediate control. Thus, the
mere reservation of control over essential employment terms cannot per se
establish joint-employer status without
evidence of substantial direct and immediate control. (This is contrary to
the NLRB’s finding in Browning-Ferris.)
The final rule also makes clear that the
routine elements of an arm’s-length
contract cannot turn a contractor into
a joint employer.

EMPLOYEE CONFIDENTIALITY

I

n the past, there were always concerns for employers regarding enforcing confidentiality during investigations.
The
National Labor
Relations Board
has changed its
rule and now
employers can
require
confidentiality during
investigations
Employers do
not violate the National Labor Relations Act (NLRA) when they create facially neutral policies requiring

employees to maintain confidentiality during open workplace investigations, the National Labor Relations
Board (NLRB)
said in a recent decision.
The board’s
ruling overturns
precedent set in
a 2015 decision in which
NLRB
held
that a case-by-case determination
was needed to determine whether
confidentiality may be required.

Key HR is committed to supporting our clients with all
their HR, safety, and risk management needs. We are your
partner in the strategic and
tactical management of your
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